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What would you do philosophically if someone points a gun to your head? Throughout the 21st century, many criminologists and penologists have questioned the power and control over murder: to what kind of power is involved; to what are their social meanings; and to what are the sources of its authority? For our society to fundamentally understand murder, one has to explore its many dynamics and forces and build a complex picture of the meaning and action within which it currently functions. Some have argue that we define what is murder - that we are the ones who decides what is murder and what is not, what is right and what is wrong, and what is just and what is unjust. Murder in our society simply happens because it is so socially engrained in us, that it occurs because of its character as a social institution and of its role in social life. Social scientist once state that “morality changes the law; that when moral changes, the law changes.” Similarly to morality, when murder changes, the morality changes as well. But whether or not we view murderers as people who have failed to follow society’s rules, the foundation of murder will always be considered as a complex set of processes - that the way how a murder is carried out doesn’t determine the penal action of a society; rather, the perception and tradition in which the crime is perceived determines whether the social processes and ramifications of murder can be contained within the community of any kind.

So the question arises: what can our government do to redefine what murder is before we can have any opinions of what it can and should be? One of the philosophical theories we’ve discussed in class is Jeremy Bentham and John Stuart Mill theory of ‘utilitarianism’. In Webster’s dictionary, ‘utilitarianism’ is defined as the “The ethical doctrine that virtue is based on utility, and that conduct should be directed toward promoting the greatest happiness of the greatest number of persons.” It simply implies that all moral judgments ought to do whatever promotes the greatest happiness of the greatest number of values. He believes that we, as a society are motivated by a desire to obtain pleasure and avoid pain. When faced with a moral dilemma, Bentham argues that utilitarianism helps us identify the appropriate ways of which we can attempt to solve difficulties through past experience (Solum). The ‘principle of utility’ states that “Actions are right in proportion as they tend to promote happiness and wrong in proportion as they tend to produce the inverse of happiness.” He believes that the principle of utility involves only the evaluation of an action's consequences, and not the motives or character traits of the agent performing the action (Johnson). For example, in the 1933 thriller movie, “M,” Peter Lorre plays a psychotic child murderer in Berlin who has the desire and revenge to kidnap and murder small innocent children “because he can't help it.”  In the end, Lorre was caught by the underground criminal leaders of Berlin who worked without the police authority to set up their own trial to have the murderer removed in the city. The crime leaders believe that Lorre should be punished for the murders he had committed, thus leaving the crime leaders with a utilitarian decision whether or not his death would bring conformity back to the parents while imposing a greater cause of good to the community of Berlin. Another example is if I had the desire to go out and murder someone with an axe, and later decided to go out and murder someone with a gun, this would then leave me with a utilitarian decision whether I would feel more satisfied upon killing someone with an axe or killing someone with a gun.  
Unlike ‘utilitarianism’, Immanuel Kant theory of ‘retributivism’ describes the idea that justice requires that offenders should suffer for their crimes. In Webster’s dictionary, ‘retributivism’ is defined as “a policy or theory of criminal justice that advocates the punishment of criminals in retribution for the harm they have inflicted.” It simply answers the question "why punish" by saying that the offender deserves punishment, and that the theory of the law requires the automatic carrying out of punishment (as the moral law prescribes). Kant believes that a retributionist assumes that the law exists for a reason, and that all crime, even victimless crime, involves a social and moral harm. In other words, Kant simply implies that violating the law not only offends against the law of the land, but the moral code of the land as well (). Retrubutivism can also be viewed as a theory to get revenge, a belief to ‘get even’ in a personal way or taking the law into your hands. It simply carries out a moral obligation in seeing the moral law come to completion. For example, in the 1980 movie drama, “Breaker Morant,” three Australian lieutenants are in court for executing Boer prisoners as a way of deflecting attention from war crimes committed by their superior officers. The Boer War (1899-1902), which was fought between British Empire and the Boer population of South Africa, wished to retain their independence from England. When the three Australian lieutenants shot and killed the Boer prisoners in South Africa, they did it to get revenge on the prisoners rather than for pleasure or satisfaction. The prisoners, who did not get a trial in court, were simply killed by three Australian who were all retributivist. They wanted to get back with one another, and that they believed punishment should happen and that each offender must be punished, even if the victim wishes to forgive the offender or extend mercy. In this sense, retributivism simply stands in sharp contrast with utilitarian and rehabilitative theories of punishment. 

Aside from the two theories, murder is not just dependent upon state functionaries on utilitarianism and retributivism, but also upon the beliefs of society and social roots that legitimize it. In his book, “Crime and Punishment,” Feodor Dostoevsky, which centers on the life of Rodion Romanovitch Raskolnikov, describes Raskolnikov's exaggerated theories of "the extraordinary man" and how he struggles with his conscience over whether or not he should confess to the police of the murders he had committed. Raskolnikov, who is the protagonist of Dostoevsky's novel, describes a handsome and brilliant law student who believes that certain superior people in a society stand above the ordinary human and moral laws. In his thesis, he asserts that the extraordinary human has the right to commit any crime, as long as this is done to further an important goal. To test his thesis, Raskolnikov goes out and murders an old woman who is greedy with money. He feels that her death is no great loss to society because she preys upon the misery and poverty of her fellow friends; however, the question whether or not his murder is a bad thing still remains questionable from the two theories of utilitarianism and retributivism. 

A good example of a person why Raskolnikov murder of the old woman may not be so bad is Emily Durkheim work and ideas about punishment and social solidarity. He believes that crime actually produces social solidarity, and that crime and deviance brought people in a society together. In his classical work, “The Division of Labour,” Durkheim believes that punishment embodies moral order, that punishment is an institution which is connected to the very heart of society. He once state that, “Crime brings together honest men and concentrates them.” Durkheim sees punishment as a social institution which is first and last a matter of morality and social solidarity (Garland 28). He illustrates the point how moral solidarity are the conditions which cause punishment to come about, and that punishment result in the reaffirmation and strengthening of these same social bonds. Durkheim also argues in his work that crimes are those acts which seriously violate a ‘society conscience collective’, that they are essentially violations of the fundamental moral code which society holds sacred, and that crime is something where people can release certain social tensions that can have a purging effect in society. He simply implies that crime is “bound up with the fundamental conditions of all social life” and serves as a social function. Durkheim defines ‘the conscience collective’ as the “totality of beliefs and sentiments common to the average citizens of the same society which forms a determinate system which has its own life (Garland 29).” According to Durkheim, he believes that crime often violates sacred values, and that the violation of sacred values always produces an outraged response. He depicts how we, as a society punish criminals because we have a ‘passion’ and a desire to see vengeance. Durkheim utilizes the word ‘passion’ as a soul of punishment and vengeance, that vengeance is the primary motivation which underpins punitive actions (Garland 29). 

The question whether or not Raskolnikov crime of murdering the old lady serves as a positive role to social evolution has been debated by many criminologists and social scientist today. In more modern societies, one has to look harder in Raskolnikov crime to see the operation of vengeance and emotion in punitive action. In the utilitarian view, our society would see it as the idea that we ‘have to punish just to punish’. But unlike a utilitarian, Durkheim believes that vengeance is still there - that we want to see the punishment fit the crimes and that Raskolnikov crime serves as an example of a ‘collective expression of shared moral passions’.

 In the end of the novel, the reader witness that Raskolnikov disagrees numerous times with the punishment he is receiving by the court; that the murders he had perpetuated is suppose to benefit society than weaken it. Raskolnikov feels that he is getting punished for unnecessary reasons just because the court and the society want to see him provoke a sense of outrage, anger, indignation, and a passionate desire for vengeance. Durkheim feels that Raskolnikov is a typical illustration of how we use punishment as an act to sanctionize people, that the punishment we make on people, like Raskolnikov is more of a routine emotion than a rationalized idea. Durkheim feels like our society is beginning to comply with orders that are morally wrong and unjustifiable in order to satisfy an obedient figure, which is our own self. An example similar to this is Stanley Milgram study on obedience to authority, how moral obligation is not the same as authority. Milgram performed a study where the experimenter delivers electric shock to the learner to see how far the subject will go to kill the innocent victim. The results of Milgram study concluded that as long as the person does not feel totally responsible for their own actions, then he or she will likely go as far as they could to injure another human being for the sake of obedience. Similar to Crime and Punishment, where the law requires the judge to punish Raskolnikov with the maximum sentence of the crime he perpetuated. The judge, who is the higher authority figure, will likely hurt Raskolnikov feeling because the law requires the judge to sentence him with the maximum punishment he could receive. Most judges has the passion to remain obedient with the law, so to sentence Raskolnikov to death will not be a problem because the judge knows that he or she will not feel totally responsible for the decisions he or she makes because of what law says the court can and cannot do. 

As Durkheim mention before, punishment cannot by itself create moral authority; rather, punishment implies that authority is already in place. Garland states that “Punishment’s role is to demonstrate the reality and actual force of moral commands.” For example, if I go out and kill my brother in revenge to get back with him, and the court decides to sentence me to death, then in Durkheim’s view, the punishment I am receiving does not give me a moral discipline of the crime I had perpetuated; rather, it prevents discipline from losing what I did with the crime as a whole. In simple words, Durkheim would say that the punishment I have committed prevents moral authority from collapsing. It simply ensures that, once established, the moral orders will not be destroyed by individual violations which rob others of their confidence in authority.  Durkheim states that “a moral violation demoralizes the law that has been violated (Garland 43).” He insists that this reassertion of the moral order is the primary function of punishment, and that he wants punishers to become conscious of punishment’s real moral function, and to make this the focus of their endeavors. 

Despite all the allegations made between punishment and social solidarity, I think that Emily Durkheim has set a fine example of what his interpretation can help us make sense of the roles in punishing murderers today. I believe that he has illustrated why our government needs to redefine what murder and punishment is before we can have any opinions of what it can and should be. The crime Raskolnikov had perpetuated in Crime and Punishment should not be described as a crime; rather, it should be described as a crime that actually brought society together to produce social solidarity. The crime and deviance he had performed to the old lady is a good example of what helped bring social change in the world we live in today. To whether or not that social change is important all depends on what our own personal beliefs are: are we for utilitarian, or are we for rebutivist? I think one of the main reasons why our government is so careless to think about murderers is that we are all scared people - that we all lack a detailed appreciation of the nature of murder, of its character as a social institution and of its role in social life. I believe that we, as a society need to come to a realization that the way how murder is carried out doesn’t determine the penal action of a society; rather, perception and tradition does. The question whether or not murder is a bad thing and whether or not they should be punished depends on our own moral life in society, and our own mode of operation as a whole. I believe that our society needs to start asking questions about our ownselves: are we always right? Are the decisions the court makes against murderers fair? Is murder really bad to society? Why it is hard for the courts to justify what is murder? Is there a difference between taking an axe to murder someone and taking a gun to shoot someone? Those questions and a lot more are up for us to decide upon….
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